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STATEMENT OF QUESTIONS PRESENTED 

(1) Whether the court erred in granting appellee’s 
motion for summary judgment. 

(2) Whether the court erred in holding that the ap¬ 
pellant had failed to state a claim upon which relief 
could be granted. 

(3) Whether the holding of the Veterans Adminis¬ 
tration, after the commencement of this action, that the 
insured’s failure to timely file application for waiver of 
premiums was not due to circumstances beyond his con¬ 
trol, in any way affects these proceedings. 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 11519 


Mrs. Millie Landsman, Appellant, 

v. 

United States of America, Appellee. 


Appeal from the District Court of the United States for the 
District of Columbia 


BRIEF FOR THE APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This is a suit for an $8,000 portion of a policy of 
National Service Life Insurance in which Mrs. Millie 
Landsman, plaintiff-appellant, seeks to recover death 
benefits as the beneficiary thereof, which policy lapsed 
for nonpayment of the premium due on January 1,1946. 

The appellant alleges in her complaint that, prior to 
the date of lapse, the insured was totally disabled, and 
was prevented from filing application for waiver due 
to circumstances beyond his control. 
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The pertinent facts are as follows: The insured en¬ 
tered military service on April 21,1942. Effective May 
1,1942, he applied for and was granted two $5,000 poli¬ 
cies of National Service Life Insurance. Premiums 
were paid on the entire amount of the insurance 
through December 31, 1945. On December 28, 1945, 
the insured executed an application for conversion, ef¬ 
fective January 1, 1946, of a $2,000 portion of the in¬ 
surance issued to him. He was issued a policy of in¬ 
surance in the amount of $2,000 on the 20-payment life 
plan, designating the appellant as the sole beneficiary 
thereof. Premiums were paid on this latter policy 
until the time of the insured’s death, which occurred on 
July 20, 1948. The proceeds of this policy have been 
paid to the designated beneficiary and are in no way 
involved in this litigation. No further premiums were 
paid after Decemebr 31, 1945, on the $8,000 of insur¬ 
ance not converted. This insurance, therefore, lapsed 
for nonpayment of the premium due on January 1, 
1946, from which date until the date of his death (July 
20, 1948), a period of over two and one-half years, the 
insured did not file an application for waiver of any 
premium. However, the appellant filed a formal ap¬ 
plication for waiver of premiums with the Veterans 
Administration, alleging that the insured was totally 
disabled from October 1,1945, by reason of Hodgkin’s 
disease. This application was disallowed by a decision 
of the Veterans Administration dated January 17, 
1949, but it was held that the insured was continu¬ 
ously totally disabled, for insurance purposes, from 
June 7,1948, when his insurance was not in force on a 
premium paying basis, until the date of his death. In 
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a supplemental decision dated October 29, 1951, the 
Veterans Administration held that the insured’s failure 
to file a timely application for waiver of premiums was 
not due to circumstances beyond his control. 

Suit was filed on September 25,1951. In her original 
complaint, the appellant did not allege any facts show¬ 
ing that the insured was prevented from filing an ap¬ 
plication for waiver of premiums due to circumstances 
beyond his control. Accordingly, the appellee filed a 
motion to dismiss or in the alternative for summary 
judgment on the ground that the complaint failed to 
state a claim against the appellee upon which relief 
could be granted, and that it failed to present a genuine 
issue of fact. 

In order to recover the appellant must show not only 
that the insured was totally disabled but that he was 
mentally incapable of filing an application for waiver 
at any time during the period in question. 

In a report filed February 4,1952, the Commissioner 
of Veterans Cases recommended, in effect, that the ap¬ 
pellee’s motion for summary judgment be denied. 

Thereafter, appellant filed an amended complaint on 
April 3,1952, alleging that the failure of the insured to 
file a timely application for waiver of premiums was 
due to circumstances beyond his controL 

On April 8,1952, the appellee renewed its motion for 
summary judgment. 

In an opinion filed June 6,1952, Judge Letts granted 
the appellee’s motion for summary judgment. In so 
doing he expressed the opinion, inter alia, that the ap¬ 
pellant’s contention that she was entitled as a matter 
of law to a jury trial was without merit. 
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PERTINENT STATUTE 

Section 802(n) of Title 38 U.S.C.A. reads: 

Upon application by the insured and under such 
regulations as the Administrator may promulgate, 
payment of premiums on such insurance may be 
waived during the continuous total disability of the 
insured, which continues or has continued for six 
or more consecutive months, if such disability com¬ 
menced (1) subsequent to the date of his applica¬ 
tion for insurance, (2) while the insurance was in 
force under premium-paying conditions,, and (3) 
prior to the insured’s sixtieth birthday: Provided, 
That upon application made within one year after 
August 1, 1946 the Administrator shall grant 
waiver of any premium becoming due not more 
than five years prior to August 1,1946 which may 
be waived under the foregoing provisions of this 
subsection: Provided furth-er, That the Adminis¬ 
trator, upon any application made subsequent to 
one year after August 1, 1946, shall not grant 
w^aiver of any premium becoming due more than 
one year prior to the receipt in the Veterans’ Ad¬ 
ministration of application for the same, except as 
hereinafter provided. Any premiums paid for 
months during which waiver is effective shall be 
refunded. The Administrator shall provide by 
regulations for examination or reexamination of an 
insured claiming benefits under this subsection, 
and may deny benefits for failure to cooperate. In 
the event that it is found that an insured is no 
longer totally disabled, the waiver of premiums 
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shall cease as of the date of such finding and the 
policy of insurance may be continued by payment 
of premiums as provided in said policy; Provided 
further, That in any case in which the Administra¬ 
tor finds that the insured’s failure to make timely 
application for waiver of premiums or his failure 
to submit satisfactory evidence of the existence or 
continuance of total disability was due to circum¬ 
stances beyond his control, the Administrator may 
grant waiver or continuance of waiver of premi¬ 
ums : And provided further, That in the event of 
death of the insured without filing application for 
waiver, the beneficiary, within one year after the 
death of the insured or August 1, 1946, whichever 
be the later, or, if the beneficiary be insane or a 
minor, within one year after removal of such legal 
disability, may file application for waiver with evi¬ 
dence of the insured’s right to waiver under this 
section. Premium rates shall be calculated with¬ 
out charge for the cost of the waiver of premiums 
herein provided and no deduction from benefits 
otherwise payable shall be made on account 
thereof. 

SUMMARY OF ARGUMENT 

I 

The granting of the appellee’s motion for summary 
judgment was proper, inasmuch as there is no substan¬ 
tial disagreement as to any material fact. Upon the ad¬ 
mitted facts, the Government is entitled to judgment 
as a matter of law. In order to recover, appellant had 
to allege and prove that the insured was prevented 
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from filing timely application for waiver of premiums 
due to “circumstances beyond bis control.” This 
phrase has been interpreted to mean mental incapacity. 
A review of the appellant’s affidavits indicates that, as 
the court stated: “The evidence having relation to the 
insured’s mental state is fragmentary if not negli¬ 
gible.” Even if the allegations of the appellant’s 
amended complaint be accepted as true, the appellant 
fails to state a claim upon which relief can be granted 
in that there is no showing that the insured was lack¬ 
ing in mental capacity. 

II 

The granting of a motion for summary judgment is 
not a deprivation of the right to trial by jury. If the 
appellant had alleged facts sufficient to take the case to 
a jury the court would not have been justified in grant¬ 
ing appellee’s motion. But an action on a National 
Service Life Insurance policy like any other action is 
governed by the Federal Rules of Civil Procedure. A 
court should grant a motion for summary judgment, 
where, as here, on the pleaded facts, the Government 
is entitled to such judgment. The lower court, there¬ 
fore, held that the appellant was not entitled to a jury 
trial, but that upon the pleadings, the appellee was en¬ 
titled to a summary judgment. 

ARGUMENT 

I 

The Court Did Not Err in Granting Appellee's Motion for 

Summary Judgment 

The primary question before this court involves a 
proper construction of Section 802 (n), Title 38 



U.S.C.A.; particularly, the third proviso thereof which 
reads: 

* * * Provided further, That in any case in which 
the Administrator finds that the insured’s failure 
to make timely application for waiver of premiums 
or his failure to submit the satisfactory evidence 
of the existence or continuance of total disability 
was due to circumstances beyond his control, the 
Administrator may grant waiver or continuance 
of waiver of premiums: * * *. 

In order to carry out the provisions of this section 
the Administrator of Veterans Affairs promulgated 
Veterans Administration Regulation 3441 (9 F.R. 14 
895, Dec. 23, 1944; 38 C.F.R. 10.3441, 1944 Supp.), 
which reads as follows: 

Subject to the following provisions, waiver of 
premiums may be made effective as of the date 
such six months continuous total disability com¬ 
menced, but, except as hereafter provided, where 
the waiver is granted upon application of the in¬ 
sured, such waiver shall not be effective as to any 
premiums which became due more than one year 
prior to receipt of such application in the Veterans 
Administration; or, where the waiver is granted 
upon application of the beneficiary, such waiver 
shall not be effective as to any premiums which 
became due more than one year prior to the date 
of death of the insured: Provided: That the Ad¬ 
ministrator may grant waiver of premiums in ex¬ 
cess of such one-year periods in any case in which 
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he finds that the insured’s failure to submit timely 
application or satisfactory evidence to show the 
existence or continuance of total disability was due 
to circumstances beyond the control of the insured. 
Premiums tendered to cover a period during which 
the waiver is effective shall be refunded without 
interest. 

This section, providing for waiver of premiums in 
the event of the insured’s continuous total disability 
of six months or longer, did not originally provide for 
or permit retroactive waiver of premiums, except that 
the Administrator, in his discretion might waive pay¬ 
ment of premiums effective not more than six months 
prior to the receipt of application therefor. Act of Oc¬ 
tober 8, 1940, 54 Stat. 1008. In 1942 Congress rewrote 
this section and included the substance of what are now 
the second and third provisos thereof. Act of July 11, 
1942, 56 Stat. 657. This permitted the retroactive 
waiver of premiums upon the insured’s application for 
a period of no more than one year prior to receipt of 
such application in the Veterans Administration, ex¬ 
cept that, under the third proviso, in any case in which 
the Administrator found that the insured’s failure to 
make timely application for waiver of premiums, or to 
submit satisfactory evidence of the existence of con¬ 
tinuous total disability, was due to circumstances be¬ 
yond his control, he might grant waiver or continuance 
of waiver of premiums for a greater period. Congress 
again amended this section in 1944 to add what is now 
the fourth proviso thereof. Act of September 30,1944, 
58 Stat. 762. The over-all purpose of Congress in pass- 
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ing the 1944 amendment, which contained numerous 
changes other than the ones herein specified, was to 
protect the families of those who were on Bataan or in 
the Philippines, and who were disabled, died or were 
killed before they had an opportunity to apply for a 
waiver of premiums on their policies. (90 Cong. Rec. 
p. 8137). This section was again amended in 1946 to 
add what is now the first proviso thereof. Act of Au¬ 
gust 1, 1946, 60 Stat. 781. This amendment also had 
for its purpose the protection of the interests of those 
who were prisoners of war or internees. 

Veterans Administration Regulation 3441 was 
amended to conform with the changes in the National 
Service Life Insurance Act noted above (11 F.R. 9282, 
August 24, 1946; 38 C.F.R., Section 10.3441, 1946 
Supp.; 12 F.R. 7116, November 1, 1947; 38 C.F.R., 
10.3441, 1947 Supp.; and 13 F.R. 7113, November 27, 
1948; 38 C.F.R., Section 8.41 (1949 Ed.), and as so 
amended is still in full force and effect. 

It is well settled that Veterans Administration regu¬ 
lations have the force and effect of law. Federal Crop 
Insurance v. Merrill, 332 U. S. 380; United States v. 
Stand, 102 F. (2d) 472 (CA-10); United States v. 
Stevens, 64 F. (2d) 853 (CA-8); Bartee v. United 
States, 60 F. (2d) 247 (CA-6). 

We now turn to the main question in this case, 
namelv, what constitutes 4 4 circumstances bevond his 
control” as applied to the insured’s failure to timely 
file application for waiver of premiums. The appellant 
attempts to show that Congress intended to give this 
phase a broader meaning than mental incompetence. 
It is agreed that the National Service Life Insurance 


Act must be liberally construed. And, where the mean¬ 
ing of a statute is ambiguous, resort may be had to leg¬ 
islative history to determine the intent of Congress, 
which intent is controlling. United States v. American 
Trucking Associations, 310 U. S. 534. 

As has been stated, Section 802 (n), supra, was 
amended by the Act of July 11,1942, 56 Stat. 657, to in¬ 
corporate therein the language of what is now the third 
proviso of that section. The Senate report on this leg¬ 
islation states that the purpose of this amendment is 
fully explained in a letter addressed to the President of 
the Senate by the Administrator of Veterans Affairs, 
dated May 14, 1942, which is made a part of the said 
report. Senate Report 1430, 77th Congress, 2d Session. 
This letter reads in part: 

Further, it is believed that there should be a def¬ 
inite limitation upon the time in which insurance 
protection, or benefit, under such provisions may 
be claimed, and that there should be relief for 
those who through legal or mental incompetence 
are unable to apply within the limited time. * * * 
Section 5 of the proposed bill would amend sub¬ 
section 602 (n) of the National Service Life In¬ 
surance Act of 1940 * * * but waiver may not be 
granted on any premium becoming due more than 
one year prior to receipt in the Veterans Admin¬ 
istration of application for the same, except when 
failure to make such application was due to cir¬ 
cumstances beyond the control of the insured, * * *. 
(Emphasis supplied) 
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A letter from the Administrator of Veterans Affairs, 
dated June 15,1944, to the President of the Senate, was 
incorporated in the Senate Report on the amendment 
of September 1944, adding the fourth proviso to Sec¬ 
tion 802(n), supra . Senate Report No. 1105, 78th Con¬ 
gress, 2d Session. This letter reads in part as follows: 

Under existing laws waiver of premiums cannot be 
granted except upon application by the insured. 
In certain cases it appears that failure to make 
timely application was due to the mental incompe¬ 
tency of the insured. And in case the insured died 
without filing application, waiver could not be 
granted on application made by the beneficiary. 
(Emphasis supplied) 

Thus it appears from the legislative history that the 
Congress intended that the phrase “circumstances be¬ 
yond his control” should have no broader meaning 
than “mental incapacity.” Certainly there is no such 
history which indicates that Congress intended to give 
this phrase so broad a meaning as to bring this case 
within its provisions as the appellant contends. 

The limitation features of Section 802 (n), Title 38, 
U.S.C.A., are in the nature of a statute of limitations, 
the prime purpose of which is to compel the exercise of 
a right within a reasonable time. Such statutes sup¬ 
press fraudulent and stale claims from being asserted 
to the surprise of the Government where the evidence 
needed may be lost or the memory of witnesses ob¬ 
scured by time. It is necessary that claims be asserted 
promptly in order that adequate premiums may be 
fixed for the risks involved and adequate reserves 
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maintained. It follows as a result of this that the only 
meaning that can he given to the phrase “circumstances 
beyond his control” is one covering a situation wherein 
the insured is possessed of such a degree of mental in¬ 
competence as to be incapable of looking out for his 
rights. 

With regard to judicial construction of the phrase 
“circumstances beyond his control,” counsel for the 
appellant cites Jensen v. United States, 94 F. Supp. 
468, in which the court overruled the Government’s mo¬ 
tion to dismiss. However, in the case of Baker v. 
United States, 191 F. (2d) 1004 (CA-10), in a factual 
situation very similar to that of the Jensen case, the 
decision of the same judge was overruled on appeal. 
Moreover, in this regard, attention is called to the case 
of Aylor v. United States, 194 F. (2d) 968, wherein the 
Court of Appeals for the Fifth Circuit, commenting on 
the Jensen case, said: 

W^hile the court in the Jensen case seemingly con¬ 
strued the clause “circumstances beyond his con¬ 
trol” to include a condition of health that leaves 
the patient morose, unsocial, indifferent and de¬ 
pressed in spirit, it apparently had some evidence 
of the insured’s mental incompetencv before it. 
We think that in order for an insured person to 
claim a condition of health as “circumstances be- 
vond his control,” it must be shown that he was 
mentally incapable of making an application for 


waiver. 
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The same eourc had indicated, in a footnote on pages 
864 and 865 in Scott v. United States, 189 F. (2d) 
863 (cert. den. 342 U. S. 878), that mere ignorance of a 
right to waiver did not bring an insured within the pur¬ 
view of the third proviso of Section 802 (n), supra, 
when it said: 

* * * information and help was readily available 
to him had he requested it. While insured is said 
to be illiterate, he must have had a fair degree of 
intelligence otherwise he would not have been ac¬ 
cepted in the armed services * * * . There is no 
claim that the insured had become mentally in¬ 
competent nor that his mind had substantially de¬ 
teriorated since his discharge. 

The appellant implies that the facts regarding cir¬ 
cumstances beyond control of the insured here are un¬ 
limited. But none of the facts relied upon show that 
the insured suffered from a mental incapacity. The 
only evidence regarding the insured’s mental condition 
presented by the appellant’s affidavits indicates that 
the insured was suffering from the normal concomi¬ 
tants of what later proved to be a severe physical ill¬ 
ness. Appellant’s affidavit indicates that the insured 
worked and drew a salary for over two years after the 
lapse of his insurance. The very nature of his em¬ 
ployment, namely hospital attendant, wherein he was 
engaged in a responsible occupation under close medi¬ 
cal supervision, makes it seem highly unlikely that a 
condition of mental derangement would have gone un¬ 
noticed There is nothing in the appellant’s affidavit 
which indicates that the insured was prevented by his 
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mental incapacity from filing an application with the 
Veterans Administration for waiver of premiums. As 
the court below stated: 

The evidence having relation to the insured’s men¬ 
tal state is fragmentary if not negligible; it ap¬ 
pears that he was subject to frequent outbursts of 
temper; that he appeared irritable and could not 
carry on a conversation and he engaged in frequent 
quarrels and sometimes he was found to be in a 
stuporous state. It appears that he lost interest 
in athletics, movies, and social life. As a matter 
of legal concept such disclosed facts may not be 
given probative value in determining mental com¬ 
petency and they do not present a factual issue as 
to the circumstances attending insured’s failure 
to file a timely application for waiver of premiums. 

While the appellant relies heavily on the theory and 
practice of workmen’s compensation statutes, it is not 
believed that these statutes and the body of law which 
has been built up around them are analogous to the 
situation here under consideration. 

Workmen’s compensation statutes generally impose 
liability on employees without specific fault on their 
part in order to cover an injury or disease suffered by 
an employee as a result of an incident of the industrial 
process. Total disability for insurance purposes stands 
on an entirely different footing. Workmen’s compen¬ 
sation statutes are generally phrased to permit a wide 
latitude in their application as appellant concedes in 
his brief. It follows, therefore, that such statutes are 
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not comparable to 802 (n), supra, which imposes a fairly 
rigid statute of limitations in a system of private con¬ 
tracts of insurance based on the payment of premiums. 

The primary claim of the appellant is based on her 
contention that the insured did not know of his alleg¬ 
edly total disability, and that this lack of knowledge 
was a circumstance beyond his control. If this argu¬ 
ment w^ere to be sustained it would mean that in every 
case where an insured failed to file an application for 
waiver of premiums before his death, it would be nec¬ 
essary to inquire into the state of mind of someone no 
longer alive. The attempt to make this inquiry in every 
case would completely negate the purpose of a statute 
of limitations. Mental incapacity, on the other hand, 
as the basis for an exception to the statute of limita¬ 
tions set up by 802 (n), supra, is considerably more ob¬ 
jective and subject to a more precise determination. 
The boundaries established by the Aylor case are rea¬ 
sonable and should not be extended. 

With regard to the report of the Commissioner of 
Veterans Cases, it should be remembered that such a 
report is purely advisory. Moreover, it is believed that 
the Commissioner would have taken a different view 
had he had the Aylor case before him at the time of his 
consideration. 

The court below cited with approval the comment of 
the Court of Appeals for the Fifth Circuit in the Aylor 
case wherein it was said: 

In considering all of the evidence on the question, 
and taking a most liberal view of it, we fail to see 
that there was sufficient evidence to take to the 



jury the question of whether the insured was men¬ 
tally incapable of making an application for 
waiver of his insurance premiums. 

II 

The Couri Did Not Err in Holding That the Appellant Had 
Failed to State a Claim Upon Which Relief Could Be 
Granted 

The granting of a motion for summary judgment is 
not, as appellant seems to think, a deprivation of the 
right of trial by jury. If appellant had alleged facts 
sufficient to take the case to a jury, the court would not 
have granted appellee’s motion. But, as has been in¬ 
dicated, a suit on a policy of National Service Life In¬ 
surance, like any other suit, is governed by the Federal 
Rules of Civil Procedure, and where, as here, the Gov¬ 
ernment, on the pleaded facts, is entitled to summary 
judgment, a court should not hesitate to grant it. Ap¬ 
pellee agrees with appellant that summary judgment 
will properly lie only when there is no genuine issue of 
fact. See Barron and Holtzoff, Federal Practice and 
Procedure, Section 1231, Volume 3, at page 61. How¬ 
ever, where the only conflict is as to what legal conclu¬ 
sion should be drawn from the undisputed facts, a 
summary judgment should be ordered. Barron and 
Holtzoff, Federal Practice and Procedure, Section 
1234, Volume 3 at page 73. The court properly granted 
the appellee’s motion for summary judgment. 
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in 

The Action of the Veterans Administration in Holding, After 
Commencement of This Suit, That Insured's Failure to 
File Timely Application for Waiver Was Not Due to Cir¬ 
cumstances Beyond His Control, In No Way Affects These 
Proceedings. 

It is well settled that the Government cannot waive 
a statutory requirement for the timely filing of an ap¬ 
plication for waiver of insurance premiums. Nor is it 
estopped to assert failure to timely file such an appli¬ 
cation as a defense. The determination of the Vet¬ 
erans Administration with regard to the question of 
“circumstances beyond his control” was an administra¬ 
tive determination and did not require notice of hear¬ 
ing or an opportunity to be heard. Appellant has had 
an opportunity to make a showing of the insured’s men¬ 
tal incapacity. This was considered by the court, and 
it held that there was no factual issue as to the circum¬ 
stances attending the insured’s failure to timely file 
application for waiver of premiums. With regard to 
the questions of waiver and estoppel, see the case of 
Federal Crop Insurance Corporation v. Merrill, supra; 
Wilber National Bamik v. United States, 294 U. S. 120; 
United States v. Norton, 77 F. (2d) 731 (CA-5); James 
v. United States, 185 F. (2d) 115 (CA-4); and United 
States v. Loveland, 25 F. (2d) 447 (CA-3). 

The contention of the appellant that the Government 
is estopped to assert the defense of untimely filing of a 
claim for waiver, since the Veterans Administration 
denied the claim originally upon other grounds, is 
equally without merit. See Mclndoe v. United States, 
194 F. (2d) 602 (CA-9); McDaniel v. United States, 
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196 F. (2d) 291 (CA-5) ; Aylor v. United States, supra; 
and Scott v. United States, supra. 

CONCLUSION 

For the reasons stated, it is respectfully submitted 
that the judgment should be affirmed. 

Charles M. Irelan, 
United States Attorney 

Holmes Baldridge 
Assistant Attorney General 

D. Vance Swann 
Attorney, Department of Justice 

Onan A. Hydrick 
Attorney, Department of Justice 

Harold H. Fischer 
Attorney, Department of Justice 
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